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Meetings the Executive Committee 


twenty-sixth meeting the Executive Committee was held 
Tuesday, March 22, 1938, m., the Raleigh Washing- 
ton, 

Present were Messrs. Patrick, president, Hennessey, secretary, Bing- 
ham, treasurer, Caldwell, Quigley, Scott and Spearman. 

The following men were duly membership the Asso- 
ciation: Maurice Jansky, Munsey Building, Washington, C., 
Harry Warner, Woodward Building, Washington, 

The secretary reported that was receipt letter from 
George Porter, Esq. tendering his resignation member the 
Standing Committee Memorials. The Executive Committee aecepted 
Mr. Porter’s resignation with regret. 

Mr. Patrick, president, referred the Sub-Committee Arrange- 
ments the matter making plans for the spring meeting the Asso- 
ciation and requested the Sub-Committee report its earliest con- 

Mr. Chairman the Sub-Committee Legislation and Court 
Rules, submitted the Executive Committee suggested rule the 
United States Court Appeals for the Columbia setting 
forth the procedure followed appeals from the decisions the 
Federal Communications Commission. The proposed rule was 
length, number changes were agreed upon, and the secretary 
was instructed prepare revised draft the suggested rule 
all members the Executive Committee order that the 
Executive Committee might position take final action upon 
the matter the next meeting. 


Treasury and Membership 


The treasurer reports that April 1938 the Association had 
balance hand $1031.65. There are outstanding bills unpaid. 


The secretary states that the same date there are 210 members 
the Association. 
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Cost Printing 


editorial staff the has made study the cost 

taking appeals from decisions the Federal Radio Commission and 
the Federal Communications Commission the United States Court 
Appeals for the District Columbia. The purpose the study was 
obtain information the general question the expense involved 
perfecting appeal from administrative body distinguished from 
The power appellate courts review factual questions 
usually broader when the case comes from lower court than when 
decision administrative tribunal being reviewed. Particularly 
this when the statutory provision governing appeals from the ad- 
ministrative body contains provision like Section 402(c) the Com- 
munications Act 1934 providing 


“That the review the court shall limited questions law and that 
findings fact the Commission, supported substantial evidence, shall 
conclusive unless shall clearly appear that the findings the Commission 
are arbitrary capricious.” 


There are listed below the docket number and name each case 
from the Federal Radio Commission and Federal Communications Com- 
mission which has been reviewed the United States Court Appeals 
for the District Columbia. Opposite each case there supplied the 
cost printing the record, the charge the Clerk the Court 
Appeals for supervising the printing, and the total the two charges. 
should borne mind that the fees for docketing each case the 
Court Appeals and for printing the court’s opinions are not included 
the figures which are given and should added order obtain the 
total costs. The fee for docketing appeal $12, and the fee for 
printing the court’s opinion $15. 


Costof 
Printing Supervising 


Docket Case Record 

(4871 General Electric Co. 898.70 96.50 995.20 

4898 City New York 886.85 107.00 993.85 
4902 Agricultural Broadcasting 78.00 594.20 
Development Corp. ...... 332.10 46.00 378.10 


*The appreciates the assistance rendered the office the Clerk 
United States Court Appeals for the District Columbia. 
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LLL 


Locket Case 

(4988 Communications Co. v.) 

5209 

(5105 Westinghouse Electric Mfg. Co. 

5150 Westinghouse Electric Mfg. Co. 

Telephone Mfg. Co. 

5425 the World Life Ins. Assn. 

5528 Davidson 

Radio Investment Co., Inc. 

(5783 the World Life Ins. Assn. F.) 


Cost Cost 
Printing 
3586.55 344.13 
320.05 43.50 
111.95 15.75 
1830.30 225.75 
122.05 15.00 
142.55 18.25 
235.70 23.50 
563.40 50.25 
255.95 35.50 
510.15 56.00 
353.15 31.50 
233.10 27.00 
3021.55 379.50 
85.25 
161.45 22.25 
1002.55 112.00 


Total 


370.15 
127.70 
2056.05 
137 
160.80 


Printed Government 


Printing Office 
Forma pauperis proceeding— 


record printed 


205.50 
151.25 
144.00 


591.12 
505.53 
352.70 
295.45 
330.91 
2115.90 


211.65 
1492.70 
362.25 
599.85 
159.26 
241.35 


1951.35 
98.75 


54.50 
18.75 
20.50 


88.75 
52.00 
64.75 
60.00 
73.75 
295.76 


260.00 
170.00 
164.50 


679.87 
557.53 
417.45 
355.45 
404.66 


568.40 
242.40 
1737.20 
414.00 
684.85 
207.76 
276.60 


2230.10 
112.75 


588.25 
539.90 


503.05 
227.58 


613.65 
291.45 
384.65 
260.10 
3401.05 
183.70 
1114.55 

30.75 

244.50 
51.75 
85.00 

48.50 

35.25 

14.00 

475.15 64.75 
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Cost Cost 
Printing Supervising 


6158 Don Lee Broadcasting System 1147.13 
€216 Radio Service Corporation 774.35 99.00 873.35 
al. Jenny Wren Co. Printed Gevernment 


Printing Office 


(6773 Congress Square Hotel Co. 
6818 Monocacy Broadcasting Co. Prall 55.47 6.75 62.22 
(6852 Great Broadcasting Assn., Inc. F.) 


6931 Tri-State Broadcasting Co., Inc. 824.85 93.25 918.10 
6990 Saginaw Broadcasting Co. 820.70 113.50 934.20 
Woodmen the World Life Ins. Assn. 
633.30 83.50 716.80 
7018 Southland Industries, Inc. 43.75 345.20 
Pittsburgh Radio Supply House 545.40 68.50 613.90 


Commission Investigate Chain Broadcasting 
and Monopoly 


Federal Communications Commission March 18, 1938, adopted 

its Order No. providing for comprehensive investigation all 
phases chain broadeasting, well multiple ownership radio 
stations various classes, competitive practices all classes 
stations, and practices agreements restraint trade further- 
ance monopoly. The order also contemplates the investigation 
matters covered the Report Social and Data prepared 
the Engineering Department and submitted the Commission 
January 20, 1938. 

Although the order does not specify definite date for hearings 
connection with the investigation states that the Commission will 
undertake immediate investigation, and provides that hearings 
held such times and places the Commission shall designate. 

The investigation contemplated Order No. and the factual 
data and information secured result thereof will enable the Com- 
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mission make determination what special regulations applicable 
radio stations engaged chain other broadeasting are required 
the interest, convenience necessity. 

Order No. follows: 

WHEREAS, Under the provisions Section 303 the Communi- 
eations Act 1934 amended ‘‘the Commission, from time time, 
convenience, interest, necessity requires, Have 
authority make special regulations applicable radio stations en- 
gaged chain broadeasting ;’’ and, 

WHEREAS, the Commission has not this time sufficient infor- 
mation upon which base regulations regarding contractual 
relationships between chain companies and network stations, multiple 
ownership radio broadeast stations various classes, competitive 
practices all classes stations, networks and chain companies, and 
other methods which competition may restrained which 
restricted use facilities may 

NOW, THEREFORE, 

ORDERED that the Federal Communications Commission 
undertake immediate investigation determine what special regu- 
lations radio stations engaged chain other broad- 
casting are required the interest, convenience, 
such investigation include inquiry into the following mat- 
ters, well all other pertinent and related matters including those 
covered the Report Social and Economie Data prepared the 
Engineering Department the Federal Communications Commission 
and filed with the commission January 20, 1938: 


The contractual rights and obligations stations engaged chain 
broadcasting, arising out their network agreements. 

The extent the control programs, advertising contracts and other 
matters exercised practice stations engaged chain broadcasting. 

The nature and extent network program duplication stations 
serving the same area. 

Contract provisions network agreements providing for exclusive 
affiliation with single network and also provisions restricting networks from 
affiliation with other stations given area 
The extent which single chains networks have exclusive coverage 
any service area. 

Program policies adopted the various national and other networks 
and chains, with respect character programs, diversification, and accom- 
program characteristics the requirements the area 
served. 

The number and location stations licensed affiliated with each 
the various national and other networks. The number hours and the 
specified time which such networks control over the station affiliates and the 
number hours and the specified time actually used such networks. 

The rights and obligations stations engaged chain broadcasting 
far advertisers having network contracts are concerned. 

Nature service rendered each station licensed chain net- 
work organization, particularly with respect amount program origination 
for network purposes such stations. 

10. Competitive practices stations engaged chain broadcasting 
compared with such practices the broadcasting industry generally. 
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Effect chain broadcasting upon stations not affiliated with licensed 
any chain network organization. 

opoly connection with chain broadcasting. 

Extent and effects concentration control locally, 
regionally nationally the same affiliated interests, means chain 
network contracts agreements, management contracts agreements, com- 
mon ownership other means devices, particularly far the same 
tends toward results restraint trade monopoly. 


FURTHER ORDERED that hearings held connection 
with such investigation such times and places the Commission 
shall designate. 

FURTHER ORDERED that this order posted 
the office the Secretary and that copy the same mailed 
each licensee broadeast station and each chain and network or- 
ganization. 


Commission Require Economic Data 
From Broadcast Station Licensees 


March 23, 1938 the Commission issued its Order No. requiring 

licensees regular broadeast stations file with the Commission 
before April 25, 1938 information earnings and other data 
provided separate form attached the order and covering the 
year ending December 31, 1937, the date nearest thereto which the 
licensee closed its books licensee operating two 
more regular broadeast stations required file separate report for 
each station and also report embracing the combined results oper- 
ation all stations operated such licensee. the licensee also 
engaged activities outside the field radio and the 
amounts required the attached form have been determined appor- 
tionment, the licensee required indicate the method which the 
apportionment has been made. The forms are comprehensive their 
scope and require detailed information the revenue from the oper- 
ation the station, the expenses allocated each item, information 
with reference programs duplicated other stations 
and the original cost, depreciated value and replacement value the 
licensee’s investment property devoted service De- 
eember 31, 1937. 

press release relating Order No. was issued Commission- 

The Commission March 23, 1938, adopted Order No. 38, requir- 
ing each licensee regular station file with the Com- 
mission information earnings and investment such licensee. 
This action was pursuant the recommendation contained the re- 
port the social and aspects prepared 
the Engineering Department the Commission July 1937. 


— 
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Commissioner Craven, who prepared the aforementioned 
report and directed the preparation the questionnaire accompanying 
the order, stated that the objective the order secure vital infor- 
mation urgently needed the Commission establishing policies with 
respect the regulation the broadcasting industry. 

Commissioner Craven stated that his purpose urging the Com- 
mission secure information with respect the financial situation 
broadeasting had relation whatsoever any consideration the ad- 
visability preseribing uniform system accounts for broadeast 
stations. 

addition the requirement for each station file information 
with the Commission, the Chief Accountant was directed secure from 
chain companies more comprehensive information their financial 
situation. This was done order that the Commission might have 
curate data and more complete understanding the complex financial 
structure involved the operation system this 
country. 

Commissioner Craven stated that information this character will 
substantial assistance and benefit all concerned the progress- 
ive development particularly the social and econ- 
phases the application this relatively new invention the 
service the public. 


Chairman McNinch Gives Views Boylan Tax Bill 


OMMISSIONER Chairman the Federal Communications 
Commission, upon the request the Chairman the House Ways 
and Means Committee for recommendations and comments upon the 
Boylan bill (H.R. 6440), bill ‘‘To Provide For the Taxation Oper- 
ators Radio Stations,’’ set forth his views and comments 
his letter reply dated March 1938. 

Chairman MeNinch mentioned the fact that the bill apparently 
designed produce revenue excess the expense the administra- 
tion the Communications Act 1934, amended, far re- 
lates radio broadeast stations. 

His opinion reflected his letter was the effect that the 
authorized wattage station used tax base neither adequate 
nor equitable; that the arbitrary classification stations into three 
groups—those authorized operate with less than one thousand watts, 
those authorized use between one thousand and ten thousand watts, 
and those authorized use excess ten thousand watts—for the 
purpose fixing tax rate improper and inequitable. 

Chairman MeNinch stated: ‘‘There consistent logical justi- 
fication for basing tax radio stations solely wattage, 
without regard income, type service, geographical coverage, 
other pertinent 
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The letter pointed out that the Commission’s objections the Boy- 
lan bill were not the levying tax upon, charging 
fee for, the exercise the privilege broadeasting, either for the pur- 
pose reimbursing the Government for the expense regulating and 
licensing broadeast stations for general revenue purposes, but stressed 
the fact that tax fee levied charged there should 
some proper relationship between the tax base and the tax rate and the 
purpose for which imposed. 

The Chairman’s letter indicated that the determination such 
relationship involves many complex factors, but that the event the 
Committee desires recommendations and suggestions the manner 
which the problem may scientifically. and equitably solved, the 
Commission will glad comply with any request the Committee may 
make. 


Megacycles Allocation 


22, 1938 the Commission determined continue the 
hearing the matter the allocation services the frequency 
bands from 300 Docket No. 3929, from April 11, 1938 
June 1938. 

The frequencies from 300 were allocated cer- 
tain services order the Commission No. 19, dated October 13, 1937. 
The Commission stated that protests the allocation could filed 
within days from the date the order any holder of, applicant 
for, instrument authorization, whose frequencies 
heretofore assigned applied for may changed the provisions 
the order. Several protests were received the Commission and the 
matter allocation these frequencies has been set for hearing. 


Investigation and Survey the Great Lakes 
and Inland Waters 


The Commission determined March 23, 1938, upon motion 
Commissioner Craven, that the investigation and survey the Great 
Lakes and inland waters the United States extended include 
the present contractual relationship between the American Telephone 
and Telegraph Company and the Radio Marine Corporation, subsid- 
iary Radio Corporation America, pertaining the furnishing 
radio telephone service the through coastal harbor stations 
the United States. The survey now being conducted Commis- 
sioner Brown. 
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Amendment Federal Trade Commission Act 


Mareh 21, 1938, the President approved 1077, Publie 
No. 447, 75th Congress, amending certain sections the Fed- 
eral Trade Commission Act (U. A., Title 15) and adding new 
sections the end thereof. 


The amendments the Act authorize the Federal Trade Commis- 
sion proceed against person, partnership corporation that has 
been using any unfair method competition any deceptive 
act practice interstate foreign commerce. 


The new sections added the Federal Trade Commission Act are 
particularly important licensees radio stations. new 
section (Section 12) provides that shall unlawful for any person 
disseminate, cause disseminated, any false advertisement— 


“(1) United States mails, commerce any means, for the pur- 
pose inducing which likely induce, directly indirectly, the pur- 
chase food, drugs, devices cosmetics, 

“(2) any means, for the purpose inducing which likely in- 
duce, directly indirectly, the purchase commerce food, drugs, devices 
cosmetics.” 


The Act further provides that the dissemination any false ad- 
vertisement within the meaning the foregoing quoted sections shall 
unfair deceptive act practice within the meaning the Act. 


Any person violating Section 12, shall, the use the commodity 
advertised may injurious health, ‘‘because results from such 
use under the conditions the advertisement thereof 
under such conditions are customary usual,’’ guilty mis- 
demeanor and punished fine not more than $5,000 imprison- 
ment not more than six months, with the fine and imprisonment being 
doubled the event that the person has committed more than one of- 
fense. 

There special provision with reference licensees broad- 
stations and others relieving them from the criminal provisions 
the Statute. This section provides follows: 


“No publisher, radio-broadcast licensee, agency medium for the dis- 
semination advertising, except the manufacturer, packer, distributor, sell- 
the commodity which the false advertisement relates, shall liable 
under this section reason the dissemination him any false adver- 
tisement, unless has refused, the request the Commission, furnish 
the Commission the name and postoffice address the manufacturer, packer, 
distributor, seller, advertising agency, residing the United States, who 
caused him disseminate such advertisement. advertising agency shall 
liable under this section reason the causing the dissemination 
any false advertisement, unless has refused, the request the Commission, 
furnish the Commission the name and post-office address the manufacturer, 
packer, distributor, seller, residing the United States, who caused 
cause the dissemination such advertisement.” 


4 
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For the purposes the Act, ‘‘false advertisement’’ defined 
Section (a). This section provides: 

“The term ‘false advertisement’ means advertisement, other than label- 
ing, which misleading material respect; and determining whether any 
advertisement misleading there shall taken into account (among other 
things) not only representations made suggested statement, word, de- 
sign, device, sound, any combination thereof, but also the extent which 
the advertisement fails reveal material the light such representations 
material with respect consequences which may the use the 
commodity which the advertisement relates under the conditions prescribed 
said advertisement, under such conditions are customary usual. 
members the medical profession, contains false representation mater- 
ial fact, and includes, accompanied each instance truthful disclosure 
of, the formula showing quantitatively each ingredient such drug.” 


Conference Administrative Law 


ence the Functions and Procedure Administrative Tribunals’’ 
under the auspices the Ohio State Bar Association. The aim the 
conference was predicated the existence administrative agencies 
such and the desire ‘‘develop unified system administrative pro- 
and make that administrative agencies shall not 
encroach unduly courts individuals.’’ 

Arthur Vanderbilt, President the American Bar Association, 
‘‘the place the administrative tribunal our legal 
system’’ emphasized the constitutional limitations the growth 
administrative agencies and particular the limitations arising from 
the doctrine the separation powers. 


Colonel recognized these limitations and expressed 
the opinion that attempt segregate the duties such organizations 
would ‘‘as impracticable and impossible trying unscramble 
His remedy the adoption procedure that would elim- 
inate mistakes and capricious actions the administrative tribunal. 
Colonel McGuire said, ‘‘In addition deciding cases and controversies, 
the administrative service administering the law and the business 
man other interested party entitled know his action 
what the administrative officers believe the statute mean. That is, 
the individual, business man corporation should not required 
break the law order find out what the law means after long and 
extensive suit—if, fact, the can gotten into the courts which 
not always possible.’’ 


Also, the citizens corporations acting accordance with the sta- 
tute should protected that action until the regulation set aside 
and for reasonable period thereafter and should able test out 
such regulation the courts, securing advisory opinion either ap- 
proving nullifying the regulation, which regulation may not is- 
used the first instance without opportunity being 
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Judicial review was the subject discussion Colonel 
and Chief Justice Rosenberry the Wisconsin Supreme Court. Col- 
onel thought more effective review decisions adminis- 
trative tribunals the creation ‘‘inter-departmental boards ap- 
peals’’ would ‘‘establish regularized and formal procedure for the ad- 
ministrative termination 

Justice Rosenberry concerned himself with the problems the court 
has arising from statutes making findings fact administrative 
agencies conclusive. Such statutes, says Justice Rosenberry, have caused 
courts draw sharp distinction between findings fact and 
sions law. considering the doctrine ‘‘eonstitutional es- 
tablished the Supreme Court the United States Crowell 
Benson, said, difficult understand why such great dignity 
should assigned constitutional jurisdictional the field 
administrative law when they are not accorded equal dignity other 
fields for instance, the field taxation the taking private 
property condemnation.’’ was Justice Rosenberry’s belief that 
the doctrine Crowell Benson will not applied the determina- 
tions made administrative agencies created State law. 

said Justice Rosenberry, ‘‘in reviewing the 
administrative agencies suggests that some, not many eases, 
findings fact are made produce desired result particular 
case; that while there some slight evidence support the findings, 
the great weight and clear preponderance the evidence the other 
way. Administrative agencies would much less liable make such 
findings they knew their determinations were reviewed. 
gants upon whom liability imposed such eases feel, and rightly so, 
injustice done them. Among English speaking people the right 
appeal almost sacred the right trial. Deprived this right 
appeal effective review, litigants denounce the whole system ad- 
ministrative law and conceivable least that time strong antag- 
onism might aroused against 

Other speakers pointed out that the time had arrived for the evol- 
ution properly conceived procedure for the judicial review ad- 
ministrative decisions such decisions are longer exceptional our 
jurisprudence but constitute great part our current litigation. Pro- 
fessor Thomas Lavery the University Law College 
emphasized the desirability relaxation common law rules evidence 
statutory provisions. 

Mr. Lester Jaffe Cincinnati made plea for wider publicity 
and for effective publication the rules and decisions administrative 
agencies. ‘‘Unless wider publicity and more effective 
publication can given the rules and decisions all administrative 
tribunals, Federal and State, the development administrative law 
bound haphazard. Only adequate publication the activities 
all these administrative agencies will members the bar and the general 
publie have clear understanding the rules the game and ap- 
preciation the significance the decisions and orders our many 
administrative 
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Recent Examiners’ Reports 
Application Roger Clipp and Frank Becker, Docket No. 


The application Roger Clipp and Frank Becker was 
application requesting authority transfer control Station WTBO, 
Cumberland, Maryland, the Delaware Channel Corporation. The 
Examiner recommended that the application denied. The Examiner 
found that the transferee had not been shown financially qualified. 
The transferee had cash hand the sum $64,217.42, amount 
sufficient pay the purchase price $60,000 for the station and leave 
$4,217.42 for operating expenses. The record did not show what amount 
the transferee proposes expend for equipment, talent, salaries and 
other operating expenses. The original cost. the equipment belonging 
the licensee WTBO was $20,249.43, the depreciated value, $17,554.54 
and the replacement value $20,888.42. The property upon which the 
transmitter was located was leased, the leasehold being valued $6,000, 
although the annual rental for the property was only $1.00. The Ex- 
aminer stated that since the transferor pays only $1.00 year for the 
land leased, the item $6,000 appears excessive. the land 
question were worth $400 acre, would have total value only 
$600, for the acre and half. 


The Examiner further found that the transferee had not shown 
what type programs expected the equipment, any, 
that will installed, nor the talent which the transferee expected 
employ. 


Application Zenith Radio Corporation, Chicago, Docket No. 


The Examiner recommended that the application the Zenith 
Radio Corporation for construction permit authorizing the construction 
and operation new television station the frequencies 
42,000-56,000, and 60,000-86,000 ke., Chicago, Illinois, granted. 
The applicant was found legally, financially, technically and 
otherwise qualified and possess adequate technical facilities carry 
forward the detailed program research described the report. 

The Examiner 


“The applicant has had extensive experience making and selling short- 
wave radio receivers and has found that many locations short-wave reception 
impossible due electrical interference. contended that television serv- 
ices operate the bands most affected such interference and good television 
service cannot secured until this interference problem solved. Such 
solution can only brought about extensive field investigations actual 
television signals and transmitter necessary produce these signals. 


“The results expected from the program outlined the applicant are the 
acquiring sufficient information necessary for the production trans- 
mitter, receiver and associated equipment capable rendering reliable, high 
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quality television service. The applicant will comply with all the rules and 
regulations the Commission and will cooperate with the Engineering De- 
partment thereof carrying out the program research and investigation. 

* + 


not possible design practical television receiver without the 
availability television signals from the transmitter.” 


Application Citizens Broadcasting Corporation, Schenectady, New 
York, Docket 4508. 


The Citizens Broadeasting Corporation filed with the Commission 
application for construction permit and operate new 
radio station Schenectady, New York, 1240 ke., kw. 
night, kw. day, unlimited time. 

The application was consolidated with the applications Thomas 
Watson, Endicott, New York, Docket No. 4550, and the Hampden- 
Hampshire Corporation, Holyoke, Masachusetts, Docket No. 4564. 


The Examiner recommended that the application Citizens Broad- 
Corporation denied. One the reasons for his 
tion was that the applicant did not possess the. financial 
qualifications construct and operate the proposed station. The find- 
ings relating the financial qualifications are follows: 


“The only asset the Citizens Broadcasting Corporation cash the 
sum $2,934.30 and $600 advanced cover expense hearing $3,534.30. 
This corporation does not have the funds with which construct and operate 
the proposed station. has, however, entered into contractual arrangement 
with the Transamerican Radio Broadcasting and Television Corporation where- 
that corporation has agreed advance the applicant $95,000 and the ap- 
turn has agreed issue the Transamerican Broadcasting and Tele- 
vision Corporation payment for such advances preferred stock from time 
time the money advanced the applicant. The Transamerican Broad- 
casting and Television Corporation does not have $95,000 any other sum 
advance the applicant but does have contractual arrangement with the 
Warner Bros. Pictures, Inc., whereby they are loan the Transamerican 
Broadcasting and Television Corporation $100,000 which used the 
Transamerican Broadcasting and Television Corporation for the purpose 
aiding constructing and operating the proposed Schenectady 


Application Tri-State Broadcasting Company, Inc. (KTSM), Paso, 
Texas, Docket No. 4813. 


This was application for construction permit operate the 
regional frequency 1350 ke. with 500 watts power, unlimited time 
instead local frequency. The Examiner recommended that the ap- 
plication denied the ground that. there had been failure show 
that need existed for the additional service the area proposed 
served. The Examiner believed that the applicant 
tions and phonograph records for larger the time than 
was desirable. this connection found follows: 


‘ 
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* * 


“But few the items this program which applicant has classified 
local talent should dignified with the name local talent. Talent has been de- 
fined unusual mental ability special gift. Transcriptions and recordings 
consumed approximately 86% the total time the station. Just what 
the saturation point the use recordings and broadcast 
programs there seems fixed standard; however, 100% should the 
standard, then applicant has all but reached that goal. station which de- 
votes the major portion its time broadcasting phonograph records elec- 
tric transcriptions not rendering the public service which cannot read- 
ily obtain without such station. This particularly true where the station 
located city such Paso where there ample program material.” 


Application The Travelers Broadcasting Service Corporation 
(WTIC), Hartford, Connecticut, Docket No. 4692. 


The Travelers Corporation applied for authority 
assign the licenses WTIC and certain high sta- 
tions the Travelers Company. Both the assignor and 
the assignee are subsidiaries the Travelers Insurance Company. The 
Examiner recommended that the application could not granted with- 
the purview Sections 301 and 310 (b) the Communications Act 
1934; that the assignee, although legally and technically qualified, 
was not financially qualified; and that the application would not serve 
the public interest, convenience necessity. 

While recognizing that broadeast station not common 
the Examiner quoted several court decisions the effect that 


station public utility, least with respect its service the list- 
ening public. Several decisions the courts were quoted for the pur- 
pose defining ‘‘good will,’’ ‘‘franchise value,’’ past losses,’’ 


99 66 


value,’’ pioneer and ‘‘development expenses.’’ 
The report 


“Since the courts will not permit public utility add any amount 
separate item the value its property after valuing the assets upon the 
basis plant successful operation, for ‘good will,’ ‘franchise,’ losses,’ 
‘going value,’ ‘pioneer losses,’ ‘development any other similar item 
for the purpose fixing the value its properties for rate making purposes, 
quite clear that such items may not considered separate items 
added the value the physical properties broadcast station that 
concern successful operation, arriving the value the properties 
the purpose sale. 

* * * 

“It will noted that all the transactions heretofore described between 
the this are what might well termed ‘inter-family’, that 
is, all dealings were had between the corporate parent and its various off-springs. 
long these transactions remained strictly ‘family matters’ and did not in- 
volve question possible violation the Communications Act, involve 
the public interest, such acts were concern this Commission. However, 
when the Parent and its subsidiaries ask this Commission approve certain 
transactions heretofore had between them, and such acts involve possible vi- 
olation the Communications Act, then this Commission vitally concerned. 

“As shown the Statement Facts, the Parent Company, the Assignor, 
and the Assignee, all expect derive benefits this application granted, 
but evidence was offered show what way, any, the public would 
benefit, what way, any, public interest would served, which 
specific requirement the Act. 
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* * 


“In any event, appears that the Assignee paying $1,500,000—or the 
major portion the assignment the licenses and the use the 
frequencies designated therein (under the guise ‘development expense’) and 
for other purposes, which direct violation the provisions the 
Law. (Section 301). 

“For this Commission grant this application and thereby approve the 
various transactions herein set forth, would point the way and blaze the 
trail ‘by-pass’ around the various provisions the law which would 
amount nullification thereof. the owner broadcast station 
artificially enhance its capital structure the manner herein shown capital- 
izing its past losses ‘development expense,’ thereby pyramiding its intangible 
assets, attaching value the license issued it, and such acts are ap- 
proved the granting application, would recognition this Com- 
mission authority the licensee radio broadcast station capitalize 
its past losses ‘development expense’ would recognize ‘property right’ 
the license for the use the frequency, which prohibited the provisions 
the Act, and which has long been prohibited the case other public 
utility services.” 


Recent Decisions the Commission 


Application Genesee Radio Corporation, Flint, Michigan, Docket 
4587. 


The application the Genesee Radio Corporation was for 
struction permit authorize the construction and operation new 
radio station Flint, Michigan 1200 ke., with power 
100 watts night and 250 watts day, unlimited time. 

The Commission determined deny the application, although 
found that the operation additional station Flint 
would fill need. The majority the stock the applicant 
was owned two individuals who equally owned the entire stock 
the Flint Broadcasting Company, the licensee WFDF, existing 
local station Flint. The Commission was opposed granting ap- 
plication for new station Flint which would controlled 
existing licensee. stated: 


“The interests which control the existing broadcast station Flint and 
those which would control the proposed station are identical. managerial 
policy the two stations would the same. The two stations would not 
engaged actual substantial competition with each other the rendering 
service. Further, permit the entry into the field this applicant might well, 
from economic standpoint, prevent the future entry into the field 
applicant who would offer new, different, improved and competitive service. 
not the public interest grant the facilities for additional broad- 
cast station interests already control the operation station the 
same class the same community, unless there compelling showing upon 
case that public convenience, interest necessity would served 
thereby. 

“In order assure substantial equality service all interests 
community, assure diversification service and advancements quality 
and effectiveness service, the Commission will grant duplicate facilities 
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substantially identical interests only cases where appears 
that the facility, apart from any benefit the business interests the appli- 
cant, for the benefit the community, fulfilling need which cannot other- 
wise fulfilled.” 


The Commission found that the granting the application would 
merely duplication the existing program service. 


“In the present case, there showing that new station would offer 
program service better kind quality, more diversified serving 
wider range interests than that now offered, nor any basis shown for 
future expectancy that this result would brought about. The limited space 
the crowded broadcast spectrum compels the Commission, the application 
the standard public convenience, interest and necessity, undertake 
insure the occupancy that space applicants making such showing.” 


Application Earle Yates, Las Cruces, New Mexico, Docket No. 3807. 


determining deny the application Earle Yates for new 
radio broadeast station Las New Mexico, 930 ke., 500 watts 
daytime only, the Commission stated one its principles 
the following manner 


“In order provide for the most efficient use the limited number 
frequencies available for assignment broadcast stations the Commission, 
accordance with Section 303 the Communications Act 1934, has prescribed 
regulation three classes stations and assigned frequencies each class. 
The Commission required Section 307 the statute make such distribu- 
tion these facilities will provide fair, efficient, and equitable service 
the several states and communities. The number stations which can as- 
signed particular frequency limited technical factors and depend- 
ent upon power, frequency characteristics, geographical separation, and other 
considerations. The use frequency one location necessarily precludes its 
use other stations within substantial distances. this case the applicant 
seeks authority use, with power 500 watts, frequency assigned 
regional stations which may have maximum daytime power kilowatts, 
rather than authority use local frequency upon which daytime power 
limitation 250 watts exists. The use this assignment Las Cruces will 
prevent its use more populous areas where such assignment necessary 
provide satisfactory service. The need for broadcast service shown this 
case not such warrant the granting regional assignment render 
local service.” 


Application Dr. Wm, States Jacobs Broadcasting Company, Houston, 
Texas, Docket No. 4269. 


The application Dr. Wm. States Jacobs Company, 
was application for construction permit for new station Hous- 
ton, Texas, 1220 ke., kw. power, unlimited time. One the reasons 
for the denial the application was the fact that 307 (b) 
the Act would not served. The decision the Commission com- 
ments upon Section 307 (b) follows: 


“This Commission required Section 307 (b) the Communications 
Act 1934 make such distribution the limited facilities available for 
broadcast use will provide fair, efficient, and equitable service the sev- 
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eral states and communities. The City Houston now has three regional 
broadcast stations which operate during unlimited hours, and some additional 
service received the outlying rural areas. The area proposed served 
this application, therefore, now has assigned equitable share broad- 
the regional classification, contemplated Section 307 (b) 
the Act.” 


Application Mid-Atlantic Corporation, Washington, C., Docket 
No, 4299. 


The Commission found that Section 307 (b) the Act would not 
served the granting the application the Corp- 
oration for new special station Washington, C., 
1570 ke., kw., unlimited time. referred 307 (b) the 
following language 


“This Commission required Section 307 (b) the statute make 
such distribution the limited facilities available for broadcast use will pro- 
vide fair, efficient and equitable service the several states and communities. 
The City Washington now has four unlimited time regional stations and 
receives some additional service. the interest providing service com- 
munities and states where definite need will found exist, this Commission 
cannot fail comply with the clear and mandatory requirement the statute. 
There need shown exist this time for additional broadcast station 
such that proposed for Washington.” 


Application The Journal Company, Milwaukee, Wisconsin, Docket 
4268. 


The application The Journal Company was for special broad- 
station Milwaukee, Wisconsin 1570 ke., unlimited time. 
The Commission determined deny the application the ground that 
The Journal Company was licensee existing station Milwaukee 
and the need for additional facilities was not pronounced war- 
rant the granting the application one who already holds 
from the Commission. The Commission stated 


“The frequencies available for use stations the broadcast class are 
limited, and grant additional station one who already has license 
for station the same community not made unless clearly 
shown that public interest, convenience and necessity will served thereby. 
Milwaukee now has two full-time regional assignments and one local day-time 
station. addition, the greater part the area receives service from stations 
located elsewhere, duplicating some extent chain program service available 
from Milwaukee stations. The need for additional station Milwaukee 
not such warrant the granting the facilities requested The Journal 
Company, present the licensee regional station that city.” 


Application Harmon Leroy Stevens and Herman Leroy Stevens, doing 
business Port Huron Broadcasting Company, Port Huron, Michigan, 
Docket 3489. 


Application William Ottaway. Port Huron, Michigan, Docket 
No, 4357. 
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Each the applicants requests the frequency 1370 ke., 250 
watts daytime only. The granting one application would preclude 
the granting the other since each requests operation Port Huron. 
The Commission found that each applicant was legally, technically and 
financially able construct and operate the proposed station and that 
need existed for the service the area proposed served. The 
Stevens had connection with newspaper Port Huron, whereas 
the only newspaper the city was owned corporation, one-half 
the stock which belongs the members the Ottaway family, 
the applicant. deciding that the public interest, conven- 
ience and necessity would served the granting the Stevens’ ap- 
plication and that would not served the granting the Otta- 
way application, the Commission stated 


“All circumstances and facts considered, the granting the application 
Port Huron Broadcasting Company will better serve public interest, convenience 
and necessity that there will added the Port Huron area medium for 
the dissemination news and information the public which will inde- 
and afford degree competition other such media that area. 

Aoreover, even all other facts and circumstances were equal (and they are 
not), the Port Huron Broadcasting Company application was filed more than 
year prior the application William Ottaway and the granting there- 
fore the Port Huron Broadcasting Company application reaches more 


equitable result. 
* * 


“At the hearing before the Examiner the applicant gave his emphatic 
opinion that community such Port Huron did not think that the 
publisher newspaper should operate radio station. According his 
testimony there would relationship between the proposed station and the 
newspaper. Yet the record not clear how would disassociate himself 
from the newspaper the operation the station. 


Recent Court Decisions 


Saginaw Broadcasting Company Federal Communications Commission, 
al—Docket No. 6990. 


Tri-State Broadcasting Company, Inc., Federal Communications Commis- 
sion, al.—Docket No, 6931. 


March 16, 1938, the United States Court Appeals for the 
District Columbia (per Stevens, J.) handed down two decisions rev- 
ersing the Federal Communications Commission. 


Saginaw Broadcasting Company Federal Communications 
Commission, al. the appellant filed application for construction 
permit construct and operate new radio broadeast station Sag- 
inaw, Michigan 1200 the hours operation those not used 
WMPC. Interveners applied for construction permit later date 
erect new station the same city 950 ke., 500 watts, daytime 
only. The Examiner recommended that the application the appellant 
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should granted. The Commission determined, however, grant 
interveners’ application and deny that appellant. Appellant filed 
its petition for rehearing before the Commission bane. The Commis- 
sion took action with reference the petition until the twenty day 
period from the effective date the decision had expired. The 
ive date was March 16, 1937; the petition for rehearing was denied 
June 1937, and appeal was noted the court June 18, 1937. 

The first question presented the court was whether not the 
notice appeal had been filed within the time limit fixed §402 
the Communications Act 1934. The court held that the appeal had 
been timely taken, drawing analogies from the rule the federal courts 
relating before the Board Tax Appeals and the Inter- 
state Commerce said: 


“Accordingly hold that the filing petition for rehearing suspends the 
running the appeal period, and that applicant has days from the date 
final action the petition for rehearing within which file his notice and 
reasons for appeal.” 


The question has been raised whether the court modified the 
the Broadcasting Corporation Federal Communications 
Commission, al. case (decided December 1937). the 
case the appellant contended that the Commission had erroneously dis- 
missed its petition for rehearing without considering the merits the 
same. The Commission’s action had been based upon the filing 
appeal court the Pulitzer Publishing Company. The latter had 
been respondent the proceeding before the Commission. The court 
the Missouri case stated that although the decision had not been filed 
until some two weeks after the order had the meantime 
filed motion for rehearing and after the filing the Commission 
its opinion had amended its motion for rehearing. It, therefore, 
was full handed with knowledge the reasons for the Commission’s 
decision when its motion was 

But compare this with the following from the Saginaw 


doubtful, moreover, whether this court would have jurisdiction 
entertain appeal while such petition [for rehearing] was pending before the 
Commission.” 


conjunction with the same, see Penn Co. Public Utilities Com- 
mission Ohio, 123 Oh. St. 203; United States Abilene Southern 
Co., 265 274; Eastland Co. Federal Communications Commis- 
sion, al., App. 316. 

Mr. Justice Stevens, after having disposed the procedural prob- 
lem, considered the merits the case. 

The referred the Heitmeyer Federal Communications 
Commission decision (decided December 27, 1937) and stated that ‘‘the 
findings fact sufficient support order, must include wkat 
have been above described the facts from which the ultimate 
facts the terms the statutory criterion are 
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The basis the court’s decision was the effect that the Commis- 
sion had not fully considered and made proper findings fact relating 
the proposed schedule hours operation and the financial quali- 
the interveners. 

Tri-State Broadcasting Company, Inc. Federal Communications 
Commission, al., Docket 6931. Dorrance Roderick applied for lo- 
eal facility Paso, Texas. The appellant, and 
WDAH 1310 ke., intervened before the Commission, alleging that 
the community could not support additional station, and that there 
was need for such station. The Examiner recommended that the 
application granted, and the Commission granted the application. 
Appellant petitioned for rehearing, asserting the new and 
material evidence bearing the question available advertising for 
two stations Paso. The court held that the issue need for 
additional station, the allegation the terms the statute that pub- 
lie interest, convenience and necessity would served, was insuffi- 
cient finding fact. The failure set forth the facts was error. 

reply the contention appellant that the joint control 
newspapers and broadeasting facilities would give intervener unduly 
advantageous competitive position, the court said: 


“We know provision statute rule law, and are cited none, 
which forbids broadcasting the owner newspaper.’ 


was concluded that there was sufficient finding fact the 
subject competition. 

The court also ruled that the hearsay testimony the intervener 
with prospective advertisers who had made ‘‘definite commitments 
support the station’’ was incompetent. ‘‘Its admission deprived the 
appellant the right cross-examine those composite 
whose views Roderick was reflecting the 


March 28, 1938 the Supreme Court the United States issued 
order denying petition for writ certiorari Broad- 
casting Corporation Federal Communications Commission, al., No. 
808, October term, 1937. 


United States Plisco, al., decided February 11, 


The District Court the United States for the District Columbia 
(per Cox, J.) held that evidence obtained police officers means 
tapping telephone wires and intercepting local messages the Dis- 
trict Columbia was not admissible prosecution the District 
Court involving the charge conspiracy violate the laws relating 
gambling. 

The decision was based the Nardone United States case, decid- 
December 20, 1937, which the Supreme Court the United States 
held that ‘‘the plain words section 605 [of the Communications Act 
1934] forbid anyone, unless authorized the sender, intercept 


JOURNAL THE FEDERAL COMMUNICATIONS Bar 


telephone message, and direct equally clear language that ‘no person’ 
shall divulge publish the message its substance any 

Although the Nardone case related interstate communications, 
the court construed section 605 remedial, and stated that ‘‘a policy 
excluding evidence intercepted messages held established 
Section 605 and apparently lieu the policy admitting such 
evidence previously approved the court the Olmstead (277 
The court stated: 

“The legislative power Congress course plenary the District 
Columbia well interstate commerce. desired, Congress doubt- 
less could establish rules for the District Court the United States for the 
District Columbia with respect admissibility evidence intercepted 
telephone messages, one for interstate messages and another for local messages. 
But nothing found the opinion the court [in the Nardone case] 
the dissenting opinion suggest attributing such meaning consequence 
Section 605. 

“The question stated for decision, the importance which 
recognized, not confined interstate messages, but applies in- 
tercepted messages generally. The ethical considerations that support the policy 


excluding intercepted interstate messages the District Columbia would 
seem apply with equal force intercepted local messages.’ 


The case Valli, al. United States, decided January 26, 1938 
the Cireuit Court Appeals for the First Cireuit petition for 
writ certiorari was granted the Supreme Court the United 
States March 28, 1938), apparent conflict with the Plisco 
the former case evidence obtained tapping telephone wires within 
the State Massachusetts was used conspiracy charge involving 
the the revenue laws. 

Although the Nardone decision was before the court and was dis- 
cussed both the majority and minority opinions, the Cireuit Court 
Appeals held that all the intercepted telephone messages but one 
(which the court considered friendly message) were intrastate 
messages and therefore were not subject section 605 the Communi- 
Act. 

The court considered and construed the Massachusetts Eavesdrop- 
ping Act (see. 272) which provides part that 
tapping any wire with intent procure information concerning 
any official matter, injure another, guilty the crime 
eavesdropping.’’ held that neither the Act nor any decision the 
state court could found which would hold such evidence inadmissible. 
applied the common law rule which still prevails the Federal 
courts, namely, that evidence illegally obtained, material and revelant, 
admissible unless modified statute. 

The court distinguished Weeks United States, 232 383, 
wherein evidence obtained federal officers was excluded because se- 
eured under illegal warrant violative the Fourth Amendment. 
said that the evidence had not been secured ‘‘with intent procure 
information any official matter,’’ was pending, 
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and the evidence had been obtained for the purpose the 
revenue law. 

The court considered the O/mstead controlling, and contended 
that the Nardone case did not reverse overrule it. 

The minority opinion argues that the Nardone case, when read 
connection with the dissenting opinion the Olmstead correctly 
expresses the law this point. 


The Nardone case, passing the constitutional question, holds 
stance that conduct which regarded the public unethical that 
statute specifically forbidden persons generally also forbidden officers 
the law, and that evidence obtained officers violation such statutes 
will not admitted the federal courts.” 


Crumit Marcus Loew Booking Agency, al., 162 Misc. 225, 
Supp. 63, decided December 23, 1936. 


Waring WDAS Broadcasting Station, Inc., 194 At. 631, decided October 


These two discuss the question the phon- 
ograph records. 


the first case, the plaintiff petitioned for preliminary injunction 
enjoin the use phonograph record for radio Such 
records had been made pursuant contract with Deeca Records, Inc. 
the face the record was stamped the legend used for 
radio broadeasting.’’ The court denied the motion for the preliminary 
injunction and stated that there was proof that the contract with 
Records, Ine. contained any such restriction, and that proof 
had been offered that the defendants knew this licensing arrangement 
with The statement the record was not sufficiently explicit 
warrant the granting temporary injunction. The question was 
record performer use this for broadeasting purposes with- 
out special 

the Waring case the Pennsylvania court considered the question 
left open the Crumit case. The facts this case were identical, 
plaintiff being the conductor orchestra which had 
achieved national prominence the entertainment field. 

The first question presented was whether the orchestra had prop- 
erty right their artistic interpretation the works composer. 
The court first considered the question whether the copyright law 
(Act Mareh 1909, 320, §5, Stat 1076, amended the Act 
August 24, 1912, 356, Stat 488, §5) afforded any 
protection the interpreter musical composition. Since the 
right laws made provision for the same, the court inquired into the 
genesis the common law and stated that ‘‘the performer’s interpreta- 
tion musical composition constitutes product such novel and 
invest him with property right The 
court recognized the fact that the mere performance composition 
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without any arrangement would not invest its rendition with artistic 
intellectual value, but referring the interpretative abilities 
such artists Caruso, Paderewski, Kreisler and Toseanni, and view 
the national fame Warings Pennsylvanians’’, reached the con- 
clusion that the latter performed and creative work. 

The next question before the court was whether there had been such 
dissemination the among the justify the belief 
that beeame common property. order answer this question, the 
court considered the restriction imposed the face the license that 
was not used for radio purposes. after 
survey the English and American law, that restriction 
condition was not unreasonable opposed publie policy. was felt 
that restrictions which are considered viz., resale price 
maintenance (Miles Medical Co. Park Sons, 220 373) 
provision that the article sold should used only connection with 
property manufactured the vendor (Motion Picture Patents 
Co. Unwersal Film Mfg. Co., 243 502) trace their genesis ob- 
jectionable monopolistic practices and the restraint trade. See Jones, 
Law Business Competition, Yale Law Journal 905 seq. The 
court, therefore, concluded that such restriction was reasonable and 
that would aid encourage the artist. any publication did 
was limited the home and for private use distinguished from 
the publie character 

The court held also that protection should afforded the grounds 
unfair competition. relied Associated Press International 
News Service, 248 215, wherein the majority opinion the court 
recognized quasi-property right between two competing news agencies. 
The court stated that the defendant ‘‘did appropriate and utilize for 
its own profit the musical genius and artistry the plaintiff’s orchestra 
commercial competition with the orchestra But was pointed 
out the coneurring opinion Mr. Justice Maxey, the essence un- 
fair competition fraud and deception, e., passing off attempting 
pass off the public the goods business one person the goods 
and business another. See concurring opinion Mr. Justice Holmes 
the Associated Press International News Service case, supra. See 
also Beech-Nut Packing Co., 257 441, 453; Sears, Roe- 
buck Co., C., 258 Fed. 307; Standard Education 
Society, Ed. Adv. Ops. 48. 

Mr. Justice Maxey stated that the right protected was that priv- 
acy and that the plaintiff was petitioning court equity prevent 
his renditions from being distributed. Quoting 
from Brandeis and Warren Right Privacy,’’ Justice Maxey 
said that since author composer may totally restrict the publication 
his thoughts, sentiments emotions, ‘‘he generally retains the power 
fix the limits the publicity which shall given Hence 
the plaintiff entitled decide whether and when and how and for 
whose advantage his rendition shall mechanically 
ed. The argument had been advanced appellant that the right 
privacy did not possess the implications accorded the court; that 
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privacy connotes its usual meaning ‘‘recluse hiding.’’ The court 
relied upon the wire tapping and eavesdropping cases and held that 
reproductions compositions differed respect from 
the former. 

With reference the effect the restriction upon the use the 
records the court 


“It thus appears that valid reason exists why the restriction attached 
the manufacture and sale the records this case should not enforced 
equity. may, indeed, said, conclusion upon this point, that sense 
plaintiff was not imposing restriction connection with sale him 
chattel. The chattel here consisted the phonograph record This the plaintiff 
never owned. What granted was merely the incorporeal privilege re- 
producing the rendition the song indented upon the chattel sold the 
Machine Co. The reservation restriction imposed him was 
limit the extent this privilege. The title the physical substance and the 
right the use literary artistic property which may printed upon 
embodied are entirely distinct and independent each other: Werckmeister 
American Lithographic Co., 142 Fed. 827, 830; Stephens Cady, 528; 

“Defendant contends that there was contract between plaintiff and the 
Victor Talking Machine Co., which the latter agreed that the records should 
not used for broadcasting purposes. There was, however, understanding 
between them that the Talking Machine Co. would seek prevent such use 
far lay within its power and would imprint the legend upon the records tor 
that purpose. The notice used was fairly and reasonably sufficient make 
purchasers realize the existence and extent the restriction imposed upon their 
use the records.” 


Court Appeals Docket 


only scheduled for oral argument the April term the 

United States Court Appeals for the Columbia 
Pittsburgh Radio Supply House, Intermountain Corpor- 
ation, and Head-of-the Lakes Company Federal Com- 
munications Commission, Docket Nos. 7024, 7025, 7026. The main ques- 
tion presented whether the Division the Commission can 
properly determine grant application after having previously 
decided deny it. 


Recent Books and Articles 


LARENCE Dill, former Senator from the State Washington 
and the present time engaged the practice law before the 
Federal Communications Commission, has recently written book en- 
titled ‘‘Radio Law’’, published the National Law Book Company. 
The book deals with the history the Act 1934 and 
the practice and procedure radio cases before the Com- 
mission. 
Articles ‘‘The Law Radio Programs’’, written Andrew 
Haley, attorney the Federal Communications Commission, have 
been printed Document No. 137, 75th Congress, Session, and may 
obtained the Government Printing Office. 
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